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Continued Examination Under 37 CFR 1.114 

1, A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
November 15, 2006 has been entered. 

2. Claims 1,4-5, 7-8, 10, 14, 16-17 are pending. Applicant Applicant's election of 
Group II claims 8, 10, 14, 16-17 in the reply filed on November 15, 2005 is 
acknowledged. Because applicant did not distinctly and specifically point out the 
supposed errors in the restriction requirement, the election has been treated as an 
election without traverse (MPEP § 818.03(a)). Further, applicant's election of silica as 
the species for coating material is also acknowledged. Claims 8, 10, 14, 16, 17 read on 
on the elected species. Claims 1 .4-5, 7 are withdrawn from further consideration 
pursuant to 37 CFR 1 .142(b) as being drawn to a nonelected invention, there being no 
allowable generic or linking claim. 

Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(e) the invention was described in a patent granted on an application for patent by another filed in the 
United States before the invention thereof by the applicant for patent, or on an international application 
by another who has fulfilled the requirements of paragraphs (1 ), (2), and (4) of section 371 (c) of this 
title before the invention thereof by the applicant for patent. 
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The changes made to 35 U.S.C. 102(e) by the American Inventors Protection Act 
of 1999 (AlPA) and the Intellectual Property and High Technology Technical 
Amendments Act of 2002 do not apply when the reference is a U.S. patent resulting 
directly or indirectly from an international application filed before November 29, 2000. 
Therefore, the prior art date of the reference is determined under 35 U.S.C. 102(e) prior 
to the amendment by the AlPA (pre-AlPA 35 U.S.C. 102(e)). 
3. Claims 8 is rejected under 35 U.S.C, 102(e) as being anticipated by Gray US 
Patent 5,885,547. 

Gray teaches the process of producing radioactive microspheres by melting 
aggregates of yttria a thermal or plasma spray drying, (col 5. line 34-45; col 6, lines 25- 
40; col 9-10). Gray teaches crushing 99.99% pure yttria (yttrium oxide) which is non 
radioactive, (see col 7, lines 5-35). Thus, Gray meets the first step of the claim 8. 

The instant claims use the transitional phrase "comprising," therefore; it does not 
exclude employment of other steps such as mixing the starting material with a binder. 
Gray melts the yttria powder in combination with a binder by passing it through a spray 
dryer to produce microspheres, (see Id.) Gray then fed the spheres into a plasma torch 
to produce ytrria microspheres in sizes ranging 20-80 microns, (see col 7, lines 26-30). 
Gray states that various plasma torches can be used with different current and voltage 
rates. Accordingly, Gray meets the limitations of high frequency induction thermal 
plasma. Thus, Gray teaches the second step of claim 8. 
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Gray then irradiates the yttira aggregates with neutron beams to produce 
radioactive microspheres, (col 5, lines 50-55)..Accordingly, Gray describes all elements 
of the instant claim. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co,, 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

This application currently names joint inventors. In considering patentability of 

the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 

the various claims was commonly owned at the time any inventions covered therein 

were made absent any evidence to the contrary. Applicant is advised of the obligation 

under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 

not commonly owned at the time a later invention was made in order for the examiner to 
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consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

4. Claims 8, 10, 14, 16-17 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Gray US Patent 5,885,547 in view of Day US Patent 5,302,369. 

Gray's teachings are described above. Gray also teaches the use of other 
ingredients such as silica in his microspheres (col 4, lines16-26). Gray fails to explicitly 
teach oxide crystals consisting essentially of a mixture of ytrtrium and phosphor. 

Day is used to teach that yttrium can be incorporated into the microspheres in 
combination with phosphorus and oxygen in the form of yttrium phosphates (see col 6, 
lines 40-62; col 16, lines 63-64; UMR-14, table II). Day provides adequate expectation 
of success when microspheres are in the spherical form. 

Since both the microspheres of Day and Gray are used for the same purpose, it 
would have been obvious to one of ordinary skill in the art at the time of invention to 
combine yttrium oxides of Gray with the yrttrium phosphate mixtures of Day, because it 
has been held to be prima facie obvious to combine two compositions each of which is 
taught by prior art to be useful for same purpose in order to form third composition that 
is to be used for very same purpose; idea of combining them flows logically from their 
having been individually taught in prior art. In re Kerkhoven, 205 USPQ 1069 (CCPA 
1980). 

5. Claims 8, 10, 14, 16-17 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Gray US Patent 5,885,547 in view of Day US Patent 5,302,369 and 
further in view of Huang US Patent 5,073,404. 
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The teachings of Gray and Day are described above. Day indicates that 
radioactive microspheres can contain silica and/or further be coated with additional 
coating material to control the leaching of radioactive material (col 1 , line 45-col 2, 
Ilne14; col 4, lines 1-14; col 5, lines 1-28; col 15, lines 1-62). However, the combined 
teachings of Gray and Day fail to explicitly provide for coating of their micropsheres with 
silica. 

Huang Is merely used to show the conventional nature of using silica 
compositions in coating transparent glass microspheres and its potential benefits as 
antireflective and protective coating for the purposes of preventing leaching (abstract, 
col 1, lines 53-col 2, line 55). 

Accordingly, It would have been obvious to one of ordinary skill in the art to coat 
the radioactive micropsheres of Gray and Day with a suitable coating material such as 
silica, because as taught by Day, itself, and described by Huang, the ordinary skill in the 
art would have had a reasonable expectation of success in controlling the leaching of 
radioactive material from the core composition to protect the radioactive microglasses 
and further improve the antireflective and protective properties of such microspheres. 

Response to Arguments 
6. Applicant's arguments filed July 28, 2005 have been fully considered but they are 
not persuasive. 

Applicant primarily argues that the combined teachings of the references do not 
teach the limitation of "high frequency Induction thermal plasma." (see Arguments at 
page 8). In response Examiner states that as the initial matter, specification does not 



Application/Control Number: 09/936,166 Page 7 

Art Unit: 1617 

describe what is tiie ranges of frequencies in said this limitations. Accordingly, the term 
high frequency is given its broadest reasonable interpretation. Gray's teachings 
inherently encompass such limitation, because it specifically states the use of any 
suitable currents and voltage rates for his thermal induction step (col 7, lines 30-33). 
Examiner views Gray's current and voltage rates to encompass the instant "high 
frequency induction thermal plasma." 

Further, Applicant has not provided any evidence or explains how the disclosures 
of the prior art show that the instantly claimed invention is unlikely to be productive of 
Gra/s desired result, when Gray in fact introduces the concept of making stable 
yttrium-90 containing ceramic microspheres with thermal plasma torches. 

Conclusion 

7. No claims are allowed. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Shahnam Sharareh whose telephone number is 571- 
272-0630. The examiner can normally be reached on 8:30 am - 6:00 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Sreenivasan Padmanabhan, PhD can be reached on 571-272-0629. The 
fax phone number for the organization where this application or proceeding is assigned 
is 571-273-8300. 
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